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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
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Vs. 
Case No. 20040822-CA 
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Defendant/Appellant 
BRIEF OF APPELLANT 
THIS IS AN APPEAL FROM A SENTENCING ON THREE THIRD DEGREE FELONIES, 
CHARGE OF OBTAINING A PRESCRIPTION UNDER FALSE PRETENSES UCA §58-37-
8(3)(a)(2). THE DEFENDANT WAS SENTENCED TO SERVE THREE TERMS OF ZERO 
TO FIVE YEARS AT THE UTAH STATE PRISON. THE THREE CASES WERE TO RUN 
CONCURRENT WITH EACH OTHER BUT CONSECUTIVE TO A SEPARATE CASE 
THAT DEFENDANT HAD BEEN ON PROBATION FOR. THE COURT HAS 
JURISDICTION PURSUANT TO U.C.A. §78-2a-3(j). 
MARK SHURTLEFF 
Attorney General 
160 East 300 South, 6th Floor 
Salt Lake City, Utah 84114-0854 
DEE W. SMITH (8688) 
THE PUBLIC DEFENDER 
ASSOCIATION, INC. OF WEBER 
COUNTY 
2550 Washington Boulevard 
Ogden, Utah 84401 
Telephone: (801) 366-0100 Telephone: (801)399-4191 
Attorney for Plaintiff/Appellee Attorney for Defendant/Appellant 
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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH : 
Plaintiff/Appellee : 
Vs. : 
: Case No. 20040822-CA 
BRUCE EARL CRAGUN 
Defendant/Appellant : 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a sentencing on three third degree felonies, 
charge of Obtaining a Prescription under false pretenses UCA §58-37-
8(3)(a)(2). The Defendant was sentenced to serve three terms of zero to five 
years at the Utah State Prison. The three cases were to run concurrent with 
each other but consecutive to a separate case that Defendant had been on 
probation for. The Court has jurisdiction pursuant to U.C.A. §78-2a-3(j). 
ISSUE ON APPEAL AND STANDARD OF REVIEW 
DID THE TRIAL COURT ABUSE ITS DISCRETION WHEN IT 
SENTENCED THE DEFENDANT TO PRISON? 
Standard of Review: The Court must determine whether the trial court abused 
its discretion when it sentenced the Defendant to prison. "A sentence will not 
be overturned on appeal unless the trial court has abused its discretion, failed to 
consider all legally relevant factors, or imposed a sentence that exceeds legally 
prescribed limits." State v. Nuttall, 861 P.2d 454, 456 (Utah Ct. App. 1993). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Utah Code Annotated 
§58-37-8. Prohibited acts - Penalties. 
(3) Prohibited acts C - Penalties: 
(a) It is unlawful for any person knowingly and intentionally: 
(i) to use in the course of the manufacture or distribution of a controlled 
substance a license number which is fictitious, revoked, suspended, or issued to 
another person or, for the purpose of obtaining a controlled substance, to 
assume the title of, or represent himself to be, a manufacturer, wholesaler, 
apothecary, physician, dentist, veterinarian, or other authorized person; 
(ii) to acquire or obtain possession of, to procure or attempt to procure the 
administration of, to obtain a prescription for, to prescribe or dispense to any 
person known to be attempting to acquire or obtain possession of, or to procure 
the administration of any controlled substance by misrepresentation or failure 
by the person to disclose his receiving any controlled substance from another 
source, fraud, forgery, deception, subterfuge, alteration of a prescription or 
written order for a controlled substance, or the use of a false name or address; 
(iii) to make any false or forged prescription or written order for a 
controlled substance, or to utter the same, or to alter any prescription or written 
order issued or written under the terms of this chapter; or 
(iv) to make, distribute, or possess any punch, die, plate, stone, or other 
thing designed to print, imprint, or reproduce the trademark, trade name, or 
other identifying mark, imprint, or device of another or any likeness of any of 
2 
the foregoing upon any drug or container or labeling so as to render any drug a 
counterfeit controlled substance. 
(b) Any person convicted of violating Subsection (3)(a) is guilty of a third 
degree felony. 
76-3-401. Concurrent or consecutive sentences — Limitations — Definition 
(1) A court shall determine, if a defendant has been adjudged guilty of more 
than one felony offense, whether to impose concurrent or consecutive 
sentences for the offenses. The court shall state on the record and shall indicate 
in the order of judgment and commitment: 
(a) if the sentences imposed are to run concurrently or consecutively to each 
other; and 
(b) if the sentences before the court are to run concurrently or consecutively 
with any other sentences the defendant is already serving. 
(2) In determining whether state offenses are to run concurrently or 
consecutively, the court shall consider the gravity and circumstances of the 
offenses, the number of victims, and the history, character, and rehabilitative 
needs of the defendant. 
(5) A court may impose consecutive sentences for offenses arising out of a 
single criminal episode as defined in Section 76-1-401. 
78-2a-3. Court of Appeals jurisdiction. 
2) The Court of Appeals has appellate jurisdiction, including jurisdiction of 
interlocutory appeals, over: 
(a) the final orders and decrees resulting from formal adjudicative 
proceedings of state agencies or appeals from the district court review of 
informal adjudicative proceedings of the agencies, except the Public Service 
Commission, State Tax Commission, School and Institutional Trust Lands 
Board of Trustees, Division of Forestry, Fire and State Lands actions reviewed 
by the executive director of the Department of Natural Resources, Board of 
Oil, Gas, and Mining, and the state engineer; 
(j) cases transferred to the Court of Appeals from the Supreme Court. 
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STATEMENT OF THE CASE 
The Defendant was charged by Information with seven counts of 
obtaining a prescription under false pretenses, all third degree felonies. (R. 
001). On May 6, 2004, the Defendant appeared in court for his preliminary 
hearing. He waived the preliminary hearing and entered into a plea agreement. 
He pled guilty to three of the counts and the remaining four counts were 
dismissed. The Defendant signed a statement in support of the guilty plea. (R. 
036/2-7, 014-19). Sentencing was scheduled for June 3, 2004. The Defendant 
was to be sentenced on two cases. He was to be sentenced on the three counts 
of prescription fraud, which is district court case number 041902232, and he 
was also to be sentenced on a separate case that he was on probation for and 
had previously admitted to violating probation. The case number on the 
earlier case is 031903422. (R. 036/9). The Defendant also had a separate 
misdemeanor case out of Davis County on which he had not yet been 
sentenced. (R. 036/9). 
The pre-sentence report recommended a prison sentence. The 
prosecutor informed the judge that based on the fact that the Defendant had 
multiple cases it was a fair recommendation. (R. 036/10) The Defendant was 
represented by Jim Retallick of the Weber County Public Defender's office. 
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Mr. Retallick asked the judge to consider a sixty-day diagnostic rather than a 
straight prison commitment. (R. 036/10) 
The trial judge thought that was a good alternative and ordered a sixty-
day diagnostic. (R. 036/10, 021-22) The Defendant returned to court on 
August 19, 2004, for sentencing following the diagnostic stay. The 
recommendation following the diagnostic was for probation. (R. 036/11) The 
prosecutor pointed out that he was on felony probation (case number 
031903422) when he committed the present offenses and that he had had two 
probation violations. (R. 036/12) The trial judge indicated that he had time to 
review the reports and had thought through as best as he could what was in the 
best interests of society. He noted that the best interest of the Defendant was 
also important, but that he felt that society's interests were the most important 
thing for him to consider in this case. Based on those considerations the trial 
court sentenced the Defendant to prison. The felonies on case number 
041902232 were to run concurrent but consecutive to the felonies on case 
number 031903422. (R. 036/13, 025-26) The final order was signed on 
August 26, 2004. (R. 025-26) The Defendant filed a notice of appeal on 
September 20, 2004. (R. 027) 
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STATEMENT OF THE FACTS 
While the Defendant was on felony probation he was charged with seven 
third degree felonies for obtaining prescriptions under false pretenses. He pled 
guilty to three of the counts and the remaining charges were dismissed. The 
pre-sentence report recommended that he be sentenced to prison. The trial 
court opted for a sixty-day diagnostic. Following the sixty-day diagnostic the 
trial court sentenced the Defendant to prison. The three counts ran concurrent 
with each other, but consecutive to the case that he had been on probation for. 
SUMMARY OF ARGUMENTS 
The Defendant has appealed the trial court's decision to send him to 
prison. Trial courts are given discretion when it comes to sentencing decisions. 
The Defendant was on felony probation when he committed the current 
offenses. The new offenses were also a probation violation. The Defendant 
violated probation two separate times before he was sentenced on these 
matters. The trial court ran the three third degree felony offenses concurrent 
with each other but consecutive to three previous felony cases the Defendant 
was on probation for. Defense counsel has been unable to find any non-
frivolous issues to appeal. For this reason, this brief is being filed in 
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accordance with the guidelines set forth in Anders v. California, 386 U.S. 738 
(1967), and State v. Clayton, 639 P.2d (Utah 1981). 
ARGUMENT 
The sentencing decision of a trial court is reviewed for an abuse of 
discretion. State v. Houk, 906 P.2d 907, 909 (Utah Ct. App. 1999)(per 
curium). This includes the decision to grant or deny probation. See, State v. 
Chapoose, 985 P.2d 915 (Utah 1999). An abuse of discretion occurs when "the 
judge fails to consider all legally relevant factors or if the sentence imposed is 
clearly excessive." State v. McCovey, 803 P.2d 1234, 1235 (Utah 
1990)(citations and quotations omitted). Furthermore, an appellate court can 
only find an abuse of discretion "if it can be said that no reasonable [person] 
would take the view adopted by the trial court." State v. Houk, 906 P.2d at 909 
(alteration in original)(quotations omitted). 
In State v. Baker, 963 P.2d 801, 810 (Utah Ct. App. 1998), this Court 
stated that "[a]n abuse of discretion may be manifest if the actions of the judge 
in sentencing were 'inherently unfair' or the judge imposed a 'clearly 
excessive' sentence." (citations omitted). In State v. Rhodes, 818 P.2d 1048 
(Utah Ct. App. 1991), this Court stated that "[t]he trial court has broad 
discretion in imposing sentence within the statutory scope provided by the 
legislature." Id. at 1051. 
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Section 76-3-401 of the Utah Code governs the imposition of concurrent 
and consecutive sentences. This section gives trial judges guidance when 
imposing sentence. Subsection 2 states that '"[\]n determining whether state 
offenses are to run concurrently or consecutively, the court shall consider the 
gravity and circumstances of the offenses, the number of victims, and the 
history, character, and rehabilitative needs of the defendant." U.C.A. § 76-3-
401 (2003). Subsection five allows the trial court to impose consecutive 
sentences arising out of a single criminal episode. Although the trial court 
could have imposed consecutive sentences for the three new charges, it didn't. 
The Defendant's new charges were run concurrent with each other. However 
they were run consecutive to three other charges that the Defendant had been 
on felony probation for. 
In State v. Thorkelson, 84 P.3d 854 (Utah Ct. App. 2004), this Court held 
that "a court abuses its discretion in imposing consecutive sentences only if 'no 
reasonable [person] would take the view by the [sentencing] court." Id. at 857 
(citations omitted)(alteration in original). 
Both this Court and the Utah Supreme Court have held in the past that 
probation is not a right. See, State v. Sibert, 310 P.2d 388, 393 (1957). In State 
v. Rhodes, this Court stated that "[t]he defendant is not entitled to probation, 
but rather the court is empowered to place the defendant on probation if it 
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thinks that will best serve the ends of justice and is compatible with the public 
interest." State v. Rhodes, 818 P.2d at 1051. This court also held that 
rehabilitation is not the only factor that a trial Court may consider when it 
makes a sentencing decision. ''Other factors include deterrence, punishment, 
restitution, and incapacitation." Id. 
The trial judge apparently considered these factors. The trial judge 
informed the Defendant that he had read both the original pre-sentence report 
(which recommended prison) and the diagnostic report (which recommended 
probation). The trial judge also stated that the Defendant had been in front of 
him a number of times on these cases, and that although the best interests of the 
Defendant were important, the trial court felt that the need to protect society 
outweighed the Defendant's other needs. 
Considering that the Defendant had been on felony probation when these 
offenses were committed and that he had had a prior probation violation for 
which the trial court didn't send him to prison for, it is impossible to say that 
the trial court abused its discretion and was "inherently unfair" in its sentencing 
of the Defendant. Defendant's appellate counsel has been unable to find any 
non-frivolous issues to raise on appeal. Counsel has diligently researched the 
applicable statutory and case law and has been unable to find any law to 
support the Defendant's position. The only issue the Defendant wanted 
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appealed was his prison sentence. For these reasons, counsel respectfully 
requests permission to withdraw from further representation of the Defendant. 
Counsel has complied with the requirements set forth in Anders v. 
California, 386 U.S. 738 (1967), and State v. Clayton, 639 P.2d 168 (Utah 
1981). Defendant was been mailed a copy of this brief more than thirty days 
ago and has not responded to it. 
CONCLUSION 
Counsel is unable to find any non-frivolous issues to appeal. For this 
reason, counsel respectfully requests this Court to release him as appellate 
counsel. 
DATED this J_ day of March 2005. 
Dee W. Smith 
Attorney for Appellant 
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CERTIFICATE OF MAILING 
I certify that I mailed two copies of the foregoing Brief of Appellant to 
Mark Shurtleff, Attorney General, Attorney for the Plaintiff, 160 East 300 
South, 6th Floor , PO Box 140854 Salt Lake City, Utah 84114-0180, postage 
prepaid this _/_ day of March 2005. 
' ^ 1 • -•'• 
Dee W. Smith 
Attorney at Law 
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ADDENDUM A 
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SECOND DISTRICT COURT - OGDEN COURT 
WEBER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
BRUCE EARL CRAGUN, 
Defendant. 
MINUTES 
DIAGNOSTIC SENTENCING 
SENTENCE, JUDGMENT, COMMITMENT 
Case No: 041902232 FS 
Judge: PARLEY R. BALDWIN 
Date: August 19, 2 004 
PRESENT 
Clerk: debbiel 
Prosecutor: BRENDA BEATON 
Defendant 
Defendant's Attorney(s): JIM RETALLLICK, PDA 
DEFENDANT INFORMATION 
Date of birth: October 2, 1958 
Video 
Tape Number: B08190410:17 
CHARGES 
2. ACQUIRE A C/S BY PRESCRIPTION ALTERATION - 3rd Degree Felony 
Plea: Guilty - Disposition: 05/06/2004 Guilty 
3. ACQUIRE A C/S BY PRESCRIPTION ALTERATION - 3rd Degree Felony 
Plea: Guilty - Disposition: 05/06/2004 Guilty 
4. ACQUIRE A C/S BY PRESCRIPTION ALTERATION - 3rd Degree Felony 
Plea: Guilty - Disposition: 05/06/2004 Guilty 
HEARING 
This is time set for sentencing. Defendant is present in custody 
with Utah State Prison and is represented by Jim Retallick. Court 
proceeds with sentencing. 
Page 1 025 
Case No: 041902232 
Date: Aug 19, 2004 
SENTENCE PRISON 
Based on the defendant's conviction of ACQUIRE A C/S BY 
PRESCRIPTION ALTERATION a 3rd Degree Felony, the defendant is 
sentenced to an indeterminate term of not to exceed five years in 
the Utah State Prison. 
Based on the defendant's conviction of ACQUIRE A C/S BY 
PRESCRIPTION ALTERATION a 3rd Degree Felony, the defendant is 
sentenced to an indeterminate term of not to exceed five years in 
the Utah State Prison. 
Based on the defendant's conviction of ACQUIRE A C/S BY 
PRESCRIPTION ALTERATION a 3rd Degree Felony, the defendant is 
sentenced to an indeterminate term of not to exceed five years in 
the Utah State Prison. 
COMMITMENT is to begin immediately. 
To the WEBER County Sheriff: The defendant is remanded to your 
custody for transportation to the Utah State Prison where the 
defendant will be confined. 
SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE 
The Court recommends a concurrent sentence with each count but 
consecutive to case 031903422 with credit for time served granted. 
Dated this .~M? day of hfi'^l 20 I u . / 
PARLEY R. BALDWIN 
District Court Judge 
Page 2 (last) 
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ADDENDUM B 
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1 RECOMMENDATION. I THINK THE DIAGNOSTIC UNIT KINDA HIT IT 
2 RIGHT ON THE HEAD THAT THE DEFENDANT HAS A SEVERE SUBSTANCE 
3 ABUSE PROBLEM AND THAT'S WHY THEY'RE RECOMMENDING WHAT 
4 THEY'RE RECOMMENDING. AND GIVEN THE, YOU KNOW, THEIR — THE 
5 BASIS AND THE REASONS THAT THEY HAVE PROVIDED, THEY THINK HE 
6 SHOULD BE GRANTED THE PRIVILEGE OF SUPERVISED PROBATION IN 
7 ACCORDANCE WITH THE COVER PAGE AND THE RECOMMENDATIONS MADE, 
8 SPECIFIC RECOMMENDATIONS MADE. WE'LL SUBMIT IT. 
9 THE COURT: THANK YOU. MR. RETALLICK, I HAVE — 
10 MR. CRAGUN AND I HAVE BEEN HERE NUMEROUS TIMES ON THESE 
11 CASES. I'VE HAD AN OPPORTUNITY TO REVIEW THAT REPORT, THE 
12 PREVIOUS REPORT, AND TRY TO THINK THROUGH AS BEST I CAN WHAT 
13 IS IN THE BEST INTERESTS OF SOCIETY. THE BEST INTEREST OF 
14 MR. CRAGUN IS IMPORTANT ALSO, BUT I THINK TO SOCIETY IS THE 
15 MOST IMPORTANT CONSIDERATION THAT I NEED TO MAKE. I DID NOT 
16 REALIZE THAT, MR. CRAGUN, THIS IS THE SECOND TIME ACTUALLY 
17 THAT A DIAGNOSTIC HAS BEEN DONE WHEN HE WAS SENT DOWN. 
18 THE COURT IS GOING TO FOLLOW THE FIRST RECOMMENDATION 
19 AND IMPOSE ZERO TO FIVE YEARS IN PRISON ON EACH OF THE THREE 
20 CASES THAT -- ON CASE ENDING 2232, AND ZERO TO FIVE YEARS IN 
21 EACH OF THE THREE COUNTS ON ZERO — OR 03422. THE FELONIES 
22 WITHIN THOSE TWO GROUPS MAY RUN CONCURRENT, BUT THE TWO OF 
23 THEM ARE TO RUN CONSECUTIVE. 
24 I'M NOT SURE, MR. CRAGUN, YOU'LL SPEND ANY MORE TIME, 
25 BUT YOU'LL BE THEN UNDER THE AUSPICES OF PAROLE AND NOT ON 
1 PROBATION. I THINK THAT THE WAY THEY'RE CREDITING THIS, I'M 
2 NOT SURE THAT YOU'LL SPEND ANY MORE TIME. BUT YOU'LL SPEND 
3 IT IN PRISON. 
4 MS. BEATON: IS THERE RESTITUTION OWING ON THE FORGERY 
5 CASES? IF THERE IS, I WOULD (UNINTELLIGIBLE). 
6 THE COURT: THANK YOU. 
7 THE CLERK: (UNINTELLIGIBLE) 
gI ***** 
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11 CERTIFICATE 
12 STATE OF UTAH ) 
) SS 
13 COUNTY OF WEBER) 
14 THIS IS TO CERTIFY THAT THE FOREGOING 13 PAGES OF 
15 TRANSCRIPT CONSTITUTE A TRUE AND ACCURATE RECORD OF THE 
16 PROCEEDINGS TO THE BEST OF MY KNOWLEDGE AND ABILITY AS A 
17 CERTIFIED SHORTHAND REPORTER IN AND FOR THE STATE OF UTAH. 
18 DATED AT OGDEN, UTAH THIS 24TH DAY OF SEPTEMBER, 2004. 
19 
20 
211 DEAN OLSEN, CSR 
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23| 
24 
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